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 1.  TIME:  9:00   CASE#: MSC14-01696 
CASE NAME: HUANG VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY YING HUANG, KOON HUAT LOW 
* TENTATIVE RULING: * 
 
Plaintiff Ying Huang and Plaintiff Koon Huat Low (collectively, “Plaintiffs”)’s Motion for Summary 
Judgment or in the alternative Summary Adjudication is denied as moot.  See line 2. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-01696 
CASE NAME: HUANG VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Judgment or in the alternative Summary Adjudication 
(“MSJ”) filed by Defendant Wells Fargo Bank, N.A. (“Defendant” or “Wells Fargo”). The MSJ 
relates to the First Amended Complaint (“FAC”) filed by Plaintiff Ying Huang and Plaintiff Koon 
Huat Low (collectively, “Plaintiffs”). The FAC pleads causes of action for (1) quiet title; (2) 
declaratory relief; and (3) breach of duty to discharge secured obligation. 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part, for purposes of motions for summary judgment 
and summary adjudication: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material in the disposition of 
the MSJ. See CCP § 437c(q).  

 Objections to the Declaration of Richard L. Penno 
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All of Plaintiffs’ hearsay objections are overruled. The Declaration of Richard L. Penno describes 
his familiarity and knowledge of Wells Fargo’s records procedures. His affidavit affirmatively 
describes his review of Wells Fargo’s records and the manner in which Wells Fargo prepares 
records in the ordinary course of business. Penno Decl. at ¶ 3. The excerpts from Wells Fargo’s 
loan transaction history and notes are admissible business records. See Evid. Code § 1271. 
Plaintiffs’ objections under § 1152 are also overruled. Section 1152 “has no application where 
the evidence is not tendered as an admission of weakness by the party who settled or offered to 
settle, but for some other purpose.” Lemer v. Boise Cascade (1980) 107 Cal.App.3d 1, 9. Here, 
the evidence is tendered in order to show that Plaintiffs had notice of the two liens at issue in 
August of 2009. 

 Plaintiffs’ Objections to Evidence 

Def. Exhibit 5. Overruled. See Evid. Code § 1271. 

Def. Exhibit 6. Overruled. See Evid. Code § 1271. 

Def. Exhibit 7. Overruled. See Evid. Code § 1271. 

Def. Exhibit 8. Overruled. See Evid. Code § 1271. 

Def. Exhibit 11. Overruled. See Evid. Code § 1271. 

Def. Exhibit 12. Overruled. See Evid. Code § 1271. 

Def. Exhibit 13. Overruled. See Evid. Code § 1271. 

Def. Exhibit 14. Overruled. See Evid. Code § 1271. 

 Defendant’s Objections to Evidence 

Defendant’s relevance objections are all overruled. Defendant’s hearsay objections are 
overruled through the operation of the business records exception. Evid. Code § 1271. 

Pltfs. Exhibit 1. Overruled. 

Pltfs. Exhibit 2. Overruled. 

Pltfs. Exhibit 3. Overruled. 

Pltfs. Exhibit 4. Overruled. 

Pltfs. Exhibit 5. Overruled. 

Pltfs. Exhibit 6. Overruled. 

Pltfs. Exhibit 7. Overruled. 

Pltfs. Exhibit 8. Overruled. 

Pltfs. Exhibit 9. Overruled. 

Pltfs. Exhibit 10. Overruled. 

Pltfs. Exhibit 15. Overruled. 

 Objections to the Declaration of Plaintiff Ying Huang 

Huang Decl. at ¶ 4. Overruled. 
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Huang Decl. at ¶ 5. Overruled. Defendant’s objection that this statement is inconsistent with 
prior deposition testimony does not render this testimony inadmissible. Witness credibility 
determinations are the province of the jury. 

Huang Decl. at ¶ 6. Overruled. Defendant’s objection that this statement is inconsistent with 
prior deposition testimony does not render this testimony inadmissible. Witness credibility 
determinations are the province of the jury. 

 Objections to the Declaration of Dominic V. Signorotti 

Signorotti Decl. at ¶ 15. Overruled. Testimony is based on personal knowledge. 

Request for Judicial Notice 

Wells Fargo requests judicial notice of several Contra Costa County Recorder documents as 
well as the Court’s order on Wells Fargo’s demurrer to the FAC. The Request is unopposed. 
The Court notes that it need not take judicial notice of pleadings or orders in this action. The 
Request is granted. Evid. Code §§ 452, 453. 

Factual Background 

On or around July 28, 2000, non-parties Heinz Fassler and Bitten S. Hansen (collectively, the 
“Borrower”) executed a short form Deed of Trust against 1306 Masterson Lane, Lafayette, 
California 94549 (the “Property”) in favor of Wells Fargo, securing an Equity Line of Credit 
Agreement (the “First ELOC”) with a maximum limit of $100,000. UMF 1. On or around June 
2003 the Borrower obtained a loan from World Savings Bank, FSB (“World Savings”) in the 
amount of $530,000. UMF 2. As a result of a subordination agreement between Wells Fargo 
and World Savings, the $530,000 loan was put in first position and the First ELOC put in 
second. UMF 3. In December 2003, the Borrower took out another line of credit secured by a 
third-position deed of trust (the “Second ELOC”). UMF 4. 

The parties dispute the Borrower’s instructions with respect to both ELOCs. Specifically, the 
parties dispute whether the Borrower instructed Wells Fargo to keep both ELOC accounts open 
(DMF 5), whether Wells Fargo received a request from the title company for the transaction to 
reopen both ELOC accounts (DMF 6), and whether Wells Fargo has a signature for either ELOC 
account to be closed and/or either lien to be reconveyed (DMF 7). Plaintiffs do not dispute that a 
Notice of Default was recorded with respect to the First ELOC on or about December 4, 2008. 
DMF 8.  

On February 19, 2009, Plaintiffs purchased the Property from Bank of America. UMF 13. 

Plaintiffs obtained title insurance from Fidelity National Title Company (“Fidelity”) for their 
purchase of the Property. UMF 9. The escrow agent for the transaction was Fidelity National 
Title Company of California. UMF 10. The parties dispute, however whether Plaintiffs had notice 
of the First and Second ELOCs at the time of the Fidelity’s preliminary report. DMF 11, 12. 

On August 24, 2009, Wells Fargo caused to be recorded a Notice of Trustee’s Sale with the 
Contra Costa County Recorder’s Office. UMF 15. Plaintiffs received the Notice of Trustee’s Sale 
posted on the Property at around that time. UMF 16. Wells Fargo contends, and Plaintiffs 
dispute, that Wells Fargo had a series of communications with attorneys for Fidelity with respect 
to the First and Second ELOC starting in August 2009. DMF 17, 21. 
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As of February 23, 2016, the outstanding balance on the First ELOC totaled $123,664.77. UMF 
28. As of February 23, 2016, the outstanding balance on the Second ELOC totaled 
$100,611.16. 

Analysis 

 Statute of Limitations 

Defendant’s primary argument on summary judgment is that the statute of limitations bars 
Plaintiffs’ claims. As a threshold matter, Wells Fargo contends that Plaintiffs had notice of the 
two liens through a preliminary title report obtained by Fidelity National Title Company of 
California (“Fidelity”). DMF 11. In support, Wells Fargo cites to both the preliminary title report 
and deposition testimony of Plaintiff Huang. Def. Appx. Exs. 22 and 28. Plaintiffs’ dispute 
Defendant’s characterization of Ms. Huang’s deposition testimony, however, citing to portions of 
the transcript where she states that she “didn’t really pay too much attention [to the preliminary 
report].” Ex. 28 at 57:22-58:8. 

Plaintiffs also argue that a buyer may not justifiably rely on a preliminary title report, and as a 
consequence the document does not establish that Plaintiffs were on constructive notice of the 
ELOCs, relying on Siegel v. Fidelity Nat. Title Co. (1996) 46 Cal.App.4th 1181, 1192; see also 
Ins. Code § 12340.11 (“Any such [preliminary title] report shall not be construed as, nor 
constitute, a representation as to the condition of title to real property, but shall constitute a 
statement of the terms and conditions upon which the issuer is willing to issue its title policy”).  

Wells Fargo also argues that “the liens recorded with the public assessor’s office imparts 
constructive notice of the contents of the instrument, which is the equivalent of actual 
knowledge, i.e., knowledge of its contents is conclusively presumed.” Reply at 2, fn. 2. However, 
the mere existence of the Deeds of Trust does not impart knowledge as a matter of law. 
Prudential Home Mortgage Co. v. Superior Court (1998) 66 Cal.App.4th 1236, 1248. 

Finally, Wells Fargo argues that Plaintiffs had notice of the two liens through their agent, 
Fidelity. Plaintiffs dispute, without evidence, that an attorney with Fidelity (Thomas Dewr) 
contacted Wells Fargo starting around August 31, 2009 regarding the August 24, 2009 Notice of 
Trustee’s Sale and requested a postponement of the sale to investigate the two liens and 
possibly resolve the matter. DMF 17. Plaintiffs’ hearsay objection to the underlying evidence in 
support of this fact is overruled; Wells Fargo’s loan transaction history and notes are admissible 
business records (Evid. Code § 1271) and they are being offered not for the truth of the matter 
asserted (that Fidelity requested to postpone the trustee’s sale) but to show notice to Plaintiffs of 
the ELOCs in August of 2009. Plaintiffs’ argument that that there is no evidence that Mr. Dewr 
was acting on their behalf or as their agent lacks merit; Plaintiffs did not dispute that Fidelity 
National Title Company was their insurer for purchase of the Property (UMF 9) and that the 
escrow agent for the transaction was Fidelity National Title Company of California (UMF 10). 

As a consequence, in light of Wells Fargo’s evidence that Plaintiffs had notice of the two liens in 
August of 2009, each of the causes of action in the FAC are time-barred. Plaintiffs’ quiet title 
claim is subject to a three year statute of limitations. Ankoanda v. Walker-Smith (1996) 44 
Cal.App.4th 610, 615 (“the theory of relief underlying an action for quiet title, in this case fraud or 
mistake, determines which statute of limitations applies.”); see also Code Civ. Proc. § 338(d) 
(three years statute of limitations for an action for relief on the ground of fraud or mistake). Even 
taking the later date when Fidelity contacted Wells Fargo (August 2009), rather than the date 
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Plaintiffs purchased the Property (February 2009), the statute of limitations expired in August 
2012. 

Plaintiffs’ declaratory relief claim is derivative of their quiet title claim, and the three year statute 
of limitations applies there as well. North Star Reinsurance Corp. v. Superior Court (1992) 10 
Cal.App.4th 1815, 1822 (“the statute of limitations governing a request for declaratory relief is 
the one applicable to an ordinary legal or equitable action based on the same claim.”); see also 
Code Civ. Proc. § 338(d).  

Finally, Plaintiffs claim for Breach of Statutory Duty to Discharge Secured Obligation (Civ. Code 
§ 2941) is governed by the one year statute of limitations in Code Civ. Proc. § 340(a). Prudential 
Home Mortgage Co. v. Superior Court of Orange County (1998) 66 Cal.App.4th 1236, 1250; see 
also Code Civ. Proc. § 340(a). Taking the August 2009 date as a starting point, the statute of 
limitations expired on this claim in August 2010. 

The statute of limitations precludes all of the causes of action of the FAC. The MSJ is granted. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02206 
CASE NAME: WASSELL VS. WELLS FARGO BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Wells Fargo Bank, N.A. 

(“Wells Fargo” or “Defendant”). The Demurrer relates to the First Amended filed by Darren 

Wassell (“Wassell” or “Plaintiff”). The First Amended Complaint (“FAC”) pleads causes of action 

for (1) violation of California Civil Code sections 2923.55; (2) negligence; and (3) violation of 

Business and Professions Code section 17200, et seq. Defendant moves pursuant to Code of 

Civil Procedure § 430.01(e) as to each cause of action. 

As a threshold matter, the Court notes that Defendants have persistently misidentified the case 

number in the caption of their pleadings and suggests that they update their pleading shell to 

prevent confusion in the Court’s file. 

Standard 

In determining the sufficiency of a complaint against a demurrer, a court will consider matters 

that may be judicially noticed, and the demurrer as admitting all material facts properly pleaded. 

Serrano v. Priest (1971) 5 Cal.3d 584, 591. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several documents including County Recorder 

documents as well as pleadings and orders from the United States Bankruptcy Court, Northern 

District of California. This Request is unopposed. The Request for Judicial Notice (“RJN”) is 

granted. Evid. Code §§ 452, 453. 
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Analysis 

Judicial Estoppel 

Once again, Defendant contends that the doctrine of judicial estoppel bars Plaintiff’s lawsuit 

because he failed to disclose his causes of action on his bankruptcy schedules in his previous 

bankruptcy filings. As the Court previously stated in its Order on Defendant’s demurrer to 

Plaintiff’s original Complaint, judicial estoppel protects the judicial process, promotes fairness in 

litigation, and shields parties from improper strategies adopted by opponents. Gottlieb v. Kest 

(2006) 141 Cal.App.4th 110, 131-132. “Because of its harsh consequences, the doctrine should 

be applied with caution and limited to egregious circumstances.” Id. at 132. 

Prevailing California law holds that “nondisclosure in bankruptcy filings, standing alone, is 

insufficient to support the finding of bad faith intent necessary for the application of judicial 

estoppel.” Cloud v. Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 1019. Courts have 

emphasized that bad faith intent is required. Jackson v. County of Los Angeles (1997) 60 

Cal.App.4th 171, 183 (“The gravamen of judicial estoppel … is the intentional assertion of an 

inconsistent position that perverts the judicial machinery.”); accord Cloud at 1017-19 (discussing 

requirement of bad faith intent). 

As the Court previously noted, Plaintiff is not barred from asserting his claims here on the basis 

of judicial estoppel. 

 Violation of Civil Code § 2923.55 

Section 2923.55 sets out the prerequisites a mortgage servicer must meet prior to recording a 

notice of default, including contacting the borrower and providing a loan modification application. 

See Civil Code § 2923.55. Plaintiff alleges that “[o]n or about March 4, 2010, NDEX acting at the 

behest of WELLS, filed and recorded a Notice of Default and Election to Sell Under Deed of 

Trust (“NOD”) on the Subject Property. … WELLS, prior to recording an NOD on the Property 

never contacted Plaintiff to discuss Plaintiff’s financial situation and explore options for Plaintiff 

to avoid foreclosure.” FAC at ¶¶ 30, 31. 

As the Court noted in its prior Order, Civil Code § 2923.55 was enacted effective January 1, 

2013. It does not have retroactive effect. See Civ. Code § 3 (no part of code retroactive “unless 

expressly so declared.”). Consequently, the above allegations cannot state a claim for violation 

of Civil Code § 2923.55. Plaintiff also alleges in the FAC that “[s]ince then, NDEX has filed 

multiple Notice of Trustee’s Sale (“NOS”) on the Property the latest of which was filed and 

recorded on August 18, 2016 at the Contra Costa Recorder’s Office.” FAC at ¶ 35. However, 

section 2923.55 only applies to the Notice of Default. See Civ. Code § 2923.55(a)(1). 

Plaintiff’s FAC does not allege facts sufficient to state a cause of action for violation of Civil 

Code § 2923.55. The Demurrer to the first cause of action is sustained, without leave to amend. 

 Negligence 
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To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 

plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 

caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 

Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 

prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 

(1991) 231 Cal. App. 3d 1089, 1096. 

A lender may owe a borrower duties of care in the context of foreclosure litigation. See Daniels 

v. Select Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal.App.4th 1150, 1158, 1180-1182; see 

also Alvarez v. BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal.App.4th 941, 944-949; 

see also Jolley v. Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872.  

The Plaintiff alleges that Wells Fargo negligently failed to engage with him in a loan modification 

process. Although the FAC has added additional allegations on information and belief that Wells 

Fargo did not contact him by letter or by phone and did not respond to his attempts to contact it 

(FAC at ¶¶ 23, 24), the FAC makes no effort to allege significant negligent conduct with respect 

to Wells Fargo. As a consequence, the FAC fails to allege facts sufficient to state a cause of 

action for negligence.  

The Demurrer to the second cause of action is sustained, without leave to amend. 

 Business and Professions Code § 17200 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 

in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 

17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 

deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 

the economic injury was the result of, i.e., caused by, the unfair business practice that is the 

gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 

(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 

Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

The alleged unfair conduct here has not changed from the original Complaint: Plaintiff alleges 

that Wells Fargo recorded an NOD and an NOS without first contacting Plaintiff, and negligently 

failed to engage with Plaintiff in a loan modification process. However, Plaintiff’s FAC is bereft of 

allegations which would demonstrate economic injury and causation. In the absence of 

allegations that he incurred a “personal, individualized loss of money or property in any 

nontrivial amount” (Kwikset, 51 Cal.4th at 325), that were caused by Wells Fargo’s allegedly 

unfair and fraudulent conduct, Plaintiff has not alleged facts sufficient to state a cause of action 

for violation of Business and Professions Code § 17200. 

Wells Fargo’s demurrer to the third cause of action is sustained, without leave to amend. 
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 4.  TIME:  9:00   CASE#: MSC16-02346 
CASE NAME: SUBTRONIC CORPORATION VS. WECO INDUSTRIES 
HEARING ON DEMURRER TO CROSS-COMPLAINT of ELECTRO SCAN, INC. 
FILED BY SUBTRONIC CORPORATION 
* TENTATIVE RULING: * 
 
 Cross-Defendant Subtronic Corporation contends that CCP Section 430.41, the meet 
and confer statute, was not complied with.  Section 430.41(a) requires the demurring party to 
meet and confer “in person or by telephone” with the party who filed the relevant pleading.  CCP 
§ 430.41(a)(3)(A) required Subtronic’s counsel to file and serve a declaration accompanying the 
demurrer identifying the means by which it met and conferred with Electro Scan’s counsel.  
Subtronic has filed a judicial form, meet and confer declaration, stating that he met and 
conferred by “exchanging telephone calls” and then follow up emails.  See Declaration of 
Demurring Party Regarding Meet and Confer, filed April 17, 2017.  (Counsel Jeffrey Kirk) 

 Electro Scan’s counsel, Kathleen Finnerty, denies this. She testified that the parties 
exchanged emails only, and she telephoned once in an attempt to meet and confer about the 
case; she left a voice mail but received no return call.  Electro Scan then received the demurrer 
with no further efforts to meet and confer.  See Declaration of Kathleen Finnerty (“Finnerty 
Decl.”), paragraphs 2-5.   

   It appears to the court that no earnest meet and confer occurred.  The phrase 
“exchanged telephone calls” implies that telephone calls were made but not answered.  
Had telephone conversations actually happened, counsel for Subtronic would have undoubtedly 
expounded on what was said in order to meet the requirement of CCP Section 430.41.  
Electro Scan’s counsel is adamant that no telephone conversation or in person conversation 
ever occurred, and hence, the statute was not complied with.  Because it appears that no meet 
and confer per the statute occurred, the parties are directed to engage in a substantive 
telephonic or in person meet and confer to discuss the purported deficiencies in Electro Scan’s 
Cross-Complaint.  On or before June 19, 2017, Subtronic shall file and serve a declaration that 
complies with CCP § 430.41.  That declaration shall specifically advise the Court what, if any, 
agreement was reached, and what, if any, portions of the demurrer must still be heard and 
decided.  The demurrer is continued to July 17, 2017, at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSL17-00947 
CASE NAME: LOGAN MOONEY LLP VS. UPTIME SYSTEMS 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY UPTIME SYSTEMS, LLC 
* TENTATIVE RULING: * 
 
Defendant Uptime Systems, LLC (“Uptime”) moves to quash service and to dismiss on the 
ground that (1) it has insufficient contacts with the State of California to create personal 
jurisdiction; and (2) the contract that plaintiff Logan Mooney LLP (“Logan Mooney”) seeks to 
enforce contains a forum-selection clause requiring any action to be brought in Minnesota. 

Uptime asserts that it has no employees or offices in the State of California. (Pickar Dec., Par. 
6.)  It does not specifically target California in its marketing efforts, although it does engage in 
marketing that is “general, non-state specific, marketing (e.g. marketing through Google).”  
(Pickar Dec., Par. 9.)  Given that about 12% of the U.S. population lives in California, Uptime 
should necessarily expect that its “general non-state specific marketing” will result in a 
significant portion of its customers will be in California.  Uptime offers no specific estimate of 
how many of its customers reside in California.   

While it is clear that there is not sufficient contact with California to invoke general jurisdiction, 
specific jurisdiction, i.e., jurisdiction over the enforcement of this contract only, is a much closer 
question.   

Stone v. State of Texas (1999) 76 Cal.App.4th 1043 (“Stone”) is instructive. In that case, the 
court found that exercising personal jurisdiction over the University of Texas Health Center at 
Tyler was inappropriate, because although it had entered into a contract with Dr. Stone, a 
California resident at the time, “all future consequences of Dr. Stone’s employment contract 
were in Texas.” (Id. at p. 1049.) “With respect to interstate contractual obligations, parties who 
reach out beyond one state and create continuing relationships and obligations with citizens of 
another state are subject to sanctions in the other State for the consequences of their activities.” 
(Id. at pp. 1048-1049.)  The Court was clear that “where the consequences of performing that 
contract come to be felt” is an important consideration.  (Id. at p. 1048.)  While Uptime relies on 
Stone, it is distinguishable.  In this case, while some of the software “work” and the cloud-
hosting activity contemplated in the contract would be performed in Minnesota, the contract was 
intended to create an ongoing relationship with someone in California, and would have affected 
how Logan Mooney carried out its business in California.  As noted in Stone, while the mere 
formation of a contract in California does not constitute “purposeful availment,” the court must 
review the nature of the contract and its surrounding circumstances, including the prior 
negotiations, future consequences, the parties’ course of dealing, and a choice of law provision.  
(Id.)  In this instance, Uptime was in communication with Logan Mooney from December of 
2014, through 2015 and 2016, up until February of 2017.   The contacts are sufficient for 
specific jurisdiction. 

Logan Mooney asserts that the forum-selection clause cannot be enforced, because there is no 
contract.  It claims that, while it sent an executed copy of the contract to Uptime, Uptime never 
returned a copy of the contract executed by Uptime.  The terms of the contract, however, 
provide that it is “effective as of the date signed by the Parties.”  It was executed on behalf of 
Logan Mooney on April 7, 2016, and on behalf of Uptime on April 15, 2016.  (See Ex. B to Dec. 
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of Erin Pickar.)  Logan Mooney’s communication withdrawing the “offer” was not sent until 
February 28, 2017, by which time a contract already existed.  Return of an executed copy is 
nowhere made a condition of the contract.  Accordingly, there was a contract.   

Ordinarily, California courts enforce such clauses where a “plaintiff freely and voluntarily 
negotiates away his or her right to a California forum.”  (CQL Original Products, Inc. v. National 
Hockey League Players’ Assn. (1995) 39 Cal.App.4th 1347, 1353-1355.)  A plaintiff seeking to 
defeat such a clause must “demonstrate enforcement of the clause would be unreasonable 
under the circumstances of the case.”  (Id.)  Logan Mooney has not offered any reason why the 
forum-selection clause should not be enforced, and the Court is aware of none.   

Accordingly, the motion to quash service due to lack of personal jurisdiction is denied, but the 
case is dismissed on the ground that the forum selection clause is binding. 
 

  

 6.  TIME:  9:00   CASE#: MSN17-0676 
CASE NAME: RE IVAN CERVANTES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appearance required.  The Court wishes to assure that the Guardian ad Litem understands the 

terms of the settlement and her obligations as custodian of the funds. 

 

  

 7.  TIME:  9:00   CASE#: MSP14-00302 
CASE NAME: MATTER OF THE WALTER C. PERMAN 
HEARING RE: MOTION FOR ORDER DETERMINING PREVAILING PARTIES & FOR 
ATTORNEY FEES  /  FILED ON 04/17/17 BY DONNA SCHWAN, et al. 
* TENTATIVE RULING: * 
 
Petitioners Donna Schwan and Alexis Johnson (“Petitioners”) move for an order determining 

that they are prevailing parties entitled to an award of attorney fees from Respondents Walter 

Youngman and Barbara Youngman (“the Youngmans”) pursuant to Probate Code section 

21380, and setting the amount of the award at $459,663.75 (not including fees spent on the 

reply brief).  The Youngmans respond that no fee should be awarded because they rebutted the 

presumption against the drafter-beneficiary, and that if any award is made, it should be reduced 

to include compensation only for the expenses necessary to litigate the drafter-beneficiary claim, 

not the “employment condition” claim.  (The issue concerning Mr. Youngman’s role as drafter-

beneficiary and the subsequent “independent review” by Mr. Brewer is referred to as the 

“drafter-beneficiary” issue.  The issue concerning the application of the employment condition of 

the trust is referred to as the “employment condition” issue.) 

The Court notes that Petitioners do not claim any basis for an award of fees other than section 

21380, and that they do not seek fees from any parties other than the Youngmans.  Petitioners’ 
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notice of motion references Probate Code section 1002, which permits the court, in its 

discretion, to order costs to be paid “by any party to the proceedings, or out of the assets of the 

estate, as justice may require[,]” but they do not specifically request that fees be allocated under 

that authority.   

1. Application of Probate Code section 21380. 

Under section 21380(a), a donative transfer to the drafter of the instrument is “presumed to be 

the product of fraud or undue influence[.]”  In most circumstances, the presumption may be 

rebutted by clear and convincing evidence.  (§ 21380(b).)  As to drafter-beneficiaries, however, 

“the presumption created by this section is conclusive.”  The section then provides that “[i]f a 

beneficiary is unsuccessful in rebutting the presumption, the beneficiary shall bear all costs of 

the proceeding[.]”  Petitioners argue that the Youngmans were “unsuccessful in rebutting the 

presumption,” of course, since the presumption in this instance is conclusive.  The Youngmans 

argue that, based on the Court’s alternative findings, they actually did succeed in rebutting the 

presumption by clear and convincing evidence.  (See Statement of Decision, 36:12-22.) 

The Court’s findings were made only as an alternative to facilitate appellate review, in the event 

that the Court of Appeal accepts the Youngmans’ arguments that the conclusive presumption 

cannot be applied to them.  The Court’s actual ruling was that the conclusive presumption 

applied, and the gift was therefore invalidated.  Moreover, it was not intended to affect any 

entitlement to fees. 

As to the statutory language referring to a party that is “unsuccessful in rebutting the 

presumption,” the Court concludes that this covers parties who are “unsuccessful” because the 

presumption is conclusive.  This is consistent with the language.  Moreover, in considering the 

intent of the fee provision, the Court can discern no reason why the Legislature would provide 

that persons who try to rebut the presumption by clear and convincing evidence, but fail, would 

be subjected to a fee award, while persons whose gifts fail because the presumption is 

conclusive would not be subjected to a fee award.   

Accordingly, the Court concludes that the Youngmans are subject to a fee award under section 

21380(d).   

2. Standing Issue. 

The Youngmans argue that if any fee is awarded, it should be only for the time and resources 

spent litigating the drafter-beneficiary issue under section 21380, because the employment-

condition was an entirely separate issue, as to which there is no applicable fee provision.  

Petitioners argue that the Youngmans consistently asserted that in order to have “standing” to 

raise the drafter-beneficiary claim, Petitioners first had to show that they had an interest in the 

trust by proving their claim on the employment condition issue.  Thus, that claim was a 

necessary prerequisite to raising the drafter-beneficiary claim and should be included in the fee 

award.  First, the Court notes that it never actually resolved the standing issue, finding that the 

issue was rendered moot by the fact that Petitioners prevailed on the employment condition 

issue.  (Statement of Decision, 30:8-9.)   Second, it is clear that the employment condition issue 
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was not raised merely to enable Petitioners to proceed on the drafter-beneficiary claim, but was 

the primary claim in the action, brought against all the other beneficiaries.  Indeed, even if the 

drafter-beneficiary claim had not existed at all, Petitioners still would have brought the 

employment condition claim, and the litigation of that claim would have included the same time 

and expense as it did when coupled with the drafter-beneficiary claim.  Accordingly, the Court 

concludes that fees incurred litigating the employment condition claim should be viewed 

separately from fees incurred litigating the drafter-beneficiary claim. 

3. Separating the Fees. 

Given the Court’s determination that the two claims are separate, and one is subject to a fee 

provision and the other is not, the parties and the case law discuss the Court’s task in 

attempting to parse out expenses of each claim.  Generally speaking, the attorney fee is limited 

to that on the compensable claim.  (Akins v. Enterprise (2000) 79 Cal.App.4th 1127.)  

Nonetheless, “[a]pportionment is not required where the claims for relief are so intertwined that it 

would be impracticable, if not impossible, to separate the attorney’s time into compensable and 

non-compensable units.”  (Bell v. Vista Unified School District (2000) 82 Cal.App.4th 672, 687.  

See also Harman v. City and County of San Francisco (2007) 158 Cal.App.4th 407, 417, 424.) 

In applying these standards to this case, the claims here are not “inextricably intertwined.”  With 

respect to legal issues, there was virtually no overlap in the briefing and argument between the 

two claims, thus time spent on research and writing legal arguments should be divisible.  As to 

the facts, the issues again were distinct.  Only two witnesses during the trial provided any 

testimony relevant to the drafter-beneficiary issue: R. Kent Brewer and Walter Youngman.  Mr. 

Brewer, the reviewing attorney, provided testimony that primarily was relevant to the drafter-

beneficiary issue.  Some of his testimony, however, concerned the employment condition issue.  

Thus, his testimony would have been shorter absent the drafter-beneficiary issue.  Nonetheless, 

for time spent on his deposition or his trial testimony, the Court will not parse his time between 

the two claims, but attribute it to the drafter-beneficiary issue.  The same analysis applies to 

Walter Youngman, although a much larger portion of his testimony concerned the employment 

condition issue.  The Court will not parse time attributable to him, but will attribute it to the 

employment condition issue.  

Some of the case law and briefing discusses the problem of apportioning among successful and 

unsuccessful claims.  That is not the primary issue here.  Petitioners, except for Eileen 

Ostrosky, were successful on all of their claims.  Ms. Ostrosky was unsuccessful, but since the 

Court is not awarding fees for any of the work on the employment condition claim, there is no 

need to separately account for work on her claim. 

Because of the nature of their legal argument, Petitioners have made no effort to separate fees 

attributable to the employment condition issue from those attributable to the drafter.  

Accordingly, the matter is ordered continued to enable Petitioners to submit to the Court a fee 

request consistent with this order, i.e., dividing the fees between employment condition work 

and drafter-beneficiary work, without further legal argument.  Petitioners’ submission is to be 

served and filed no later than June 12, 2017.  The Youngman’s may file a response no later 
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than June 26, 2017.  No reply will be accepted.  Further hearing will be held on July 10, 2017, 

9:00 a.m. 

 

 

 


